
The new Corporate Insolvency and Governance Act (or CIGA) sets out the 
biggest reforms to UK insolvency law in decades. The new mechanisms set 
out in the act are a mixture of temporary measures in response to the Covid 
crisis and permanent measures which have been long sought after by 
insolvency professionals to strengthen the “rescue culture” for distressed 
entities. 
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Much has been made of the likely implications for the 
trustees of defined benefit pension plans, and the 
suggestion that trustees may end up the “losers” where 
new arrangements are put in place. But what do trustees 
need to bear in mind when navigating this new landscape?

A temporary lifejacket for employers 
(moratoriums)
CIGA will help companies to keep themselves afloat by 
seeking a “moratorium” on certain payments to their 
creditors.  This can last for an initial period of 40 business 
days (following approval by an independent monitor), but 
can be extended for up to a year if the directors can obtain 
creditor/court approval.  

It’s been well publicised that the payment holiday appears 
to include deficit repair contributions, and section 75 debts 
(thus directly impacting plan cashflow). Trustees are also 
precluded from enforcing security during the applicable 
period. 

Despite these restrictions, trustees may still be able to 
enforce guarantees provided by other companies within 
the group that are not subject to the moratorium. This will 
depend on the specific terms, so trustees may want to 
review their existing guarantees, and seek amendments 
now which would protect their interests should a 
moratorium come into force. 

In certain circumstances, trustees may also welcome a 
moratorium as an additional tool to help a sponsor 
continue as a going concern (particularly if the path 
towards turnaround is likely to be straightforward, and the 
payment holiday period is short). However, plans with cash 
flow concerns may be frustrated that vital cash and 
security remain out of reach for what could be a 
considerable period of time. 

The art of compromise (restructuring 
plan)
CIGA also facilitates a new form of restructuring plan, 
which a company may utilise to seek a compromise with 
its creditors (which can include a compromise on its 
pension debt). 

There has been much concern over the fact that the 
compromise can bind dissenting creditors (provided court 
approval is obtained, and 75% in value of a class of 
creditors agree). Clarity has also been sought regarding 
how the relevant pensions debt is to be calculated, given 
that a proposed compromise would not trigger a plan’s 
section 75 debt.

Whilst trustees may be concerned that the vital issue of 
pension liabilities could be left to the mercy of unrelated 
third parties, in order for a “cram down” to occur, the court 
must also conclude that the dissenting class are no worse  
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off than “in the event of the relevant alternative”. This 
alternative will be whatever the court decides is the most likely 
alternative outcome (which is likely to be an insolvency 
process). 

Despite uncertainty over the calculation of the pension debt, it 
is also arguable that calculating this on a section 75 basis is the 
only realistic course of action. This view is supported by the 
fact that the pre-existing “scheme of arrangement” mechanism 
values any relevant pension liabilities a section 75 basis.

Following earlier uncertainty, we now know that the PPF will 
be able to exercise the trustees’ rights as a creditor on any 
proposed compromise (which may provide the trustees with 
much needed support in negotiations).  However, some 
uncertainty lingers, given that the PPF is likely to have its own 
parameters for these arrangements.  It also remains to be seen 
what effect a compromise would have on PPF eligibility (which 
would affect how useful a compromise is to those companies 
with defined benefit plans that are underfunded on a PPF 
basis). 

What next?
Much has been made of CIGA’s “headlines” - the introduction 
of concepts which might be considered “employer friendly” at 
a time when the direction of travel for DB plan funding appears 
to place greater scrutiny on sponsor covenant (and puts in 
place more stringent powers to address funding and covenant 
concerns).

As with any wide ranging reforms, trustees will have to adapt to 
the new landscape, and will need the benefit of advice on how 
to factor these new options into their decision-making. 
However, CIGA doesn’t provide a “one size fits all” approach to 
business turnaround. The new measures will be subject to 
various hurdles, will only be appropriate in certain scenarios, 
and their proposed introduction will not escape the notice of 
the PPF or the Pensions Regulator (who must be notified of 
their proposed use).

With companies already seeking contribution breaks as a 
means of shoring up their financial security, and the new 
Pensions Schemes Bill also imminent, the first examples of 
these new measures will be monitored with great interest.
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